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| NTRODUCTI ON
These proposed jury instructions are based largely on the
nodel instructions contained in Devitt, Blackmar & O Mall ey,

Federal Jury Practice & Instructions (4th ed. 1990 & Supp.),

which is referred to hereinafter as "Devitt."

Where one of the governnment's proposed instructions cites a
section of Devitt directly and without a citation signal (such as
"e.qg." or "see"), the proposed instruction is taken verbatimfrom
the cited Devitt section, and the applicable changes are
contai ned in brackets.

Where one of the government's proposed instructions cites an
instruction in a section of Devitt with a citation signal, the
cited section supports the proposed instruction.

For the Court's convenience, a citation to a specific
section of Devitt indicates that both the specific section and
all of the authority cited therein support the proposed

i nstructi on.



Governnent' s Request No. 1

| NTRODUCTI ON

Menbers of the Jury:

Now t hat you have heard all of the evidence [] and each
of the argunents of counsel it becones ny duty to give you
the final instructions of the Court as to the lawthat is
applicable to this case and which will guide you in your
deci si on.

[l It is your duty as jurors to follow the |aw as
stated in all of the instructions of the Court and to apply
these rules of lawto the facts as you find themfromthe
evi dence received during the trial.

Counsel have quite properly referred to sone of the
applicable rules of lawin their closing argunents to you.
| f, however, any difference appears to you between the | aw
as stated by counsel and that as stated by the Court in
t hese instructions, you, of course, are to be governed by
the instructions given to you by the Court.

You are not to single out any one instruction alone as
stating the | aw, but nust consider the instructions as a
whol e in reachi ng your deci sions.

Neither are you to be concerned with the wi sdom of any
rule of law stated by the Court. Regardless of any opinion

you may have as to what the |aw ought to be, it would be a



violation of your sworn duty to base any part of your
verdi ct upon any other view or opinion of the law than that
given in these instructions of the Court just as it would be
a violation of your sworn duty, as the judges of the facts,
to base your verdict upon anything but the evidence received
in the case.

You were chosen as juror for this trial in order to
eval uate all of the evidence received and to deci de each of
the factual questions presented by the allegations brought
by the government in the indictnent and the pleas of not
guilty by the defendants.

In deciding the issues presented to you for decision in
this trial you nust not be persuaded by bias, prejudice, or
synpat hy for or against any of the parties to this case or
by any public opinion.

Justice through trial by jury depends upon the
wi | I'ingness of each individual juror to seek the truth from
t he sane evidence presented to all the jurors here in the
courtroomand to arrive at a verdict by applying the sane
rules of |aw as now being given to each of you in these

instructions of the Court.

Aut hority

Devitt 8 12.01 [Brackets contain applicable
nodi fi cations].

Governnent ' s Request No. 2
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JUDGE NG THE EVI DENCE

There is nothing particularly different in the way
that a juror should consider the evidence in a trial from
that in which any reasonabl e and careful person would
treat any very inportant question that nust be resolved by
exam ning facts, opinions, and evidence. You are expected
to use your good sense in considering and evaluating the
evidence in the case for only those purposes for which it
has been received and to give such evidence a reasonable
and fair construction in the light of your conmon
know edge of the natural tendencies and inclinations of
human bei ngs.

| f the defendant be proved guilty beyond a reasonable
doubt, say so. If not proved guilty beyond a reasonabl e
doubt, say so.

Keep constantly in mnd that it would be a violation
of your sworn duty to base a verdict upon anything other
t han the evidence received in the case and the
instructions of the Court. Renenber as well that the | aw
never inposes upon a defendant in a crimnal case the
burden or duty of calling any w tnesses or producing any
evi dence because the burden of proving guilt beyond a

reasonabl e doubt is always assuned by the governnent.

Aut hority



Devitt § 12.03.

Governnent ' s Request No. 3

EVI DENCE RECEI VED I N THE CASE - -
STI PULATI ONS, JUDI CI AL _NOTI CE, AND | NFERENCES PERM TTED

The evidence in this case consists of the sworn
testimony of the wi tnesses, regardl ess of who may have
called them all exhibits received in evidence, regardl ess
of who may have produced them all facts which may have
been agreed to or stipulated; and all facts and events
whi ch may have been judicially noticed.[]

When the attorneys on both sides stipulate or agree as
to the existence of a fact, you nmay accept the stipulation
as evidence and regard that fact as proved. You are not
required to do so, however, since you are the sole judge
of the facts.

The Court has taken judicial notice of certain facts
or events. Wen the Court declares that it has taken
judicial notice of sonme fact or event, you may accept the
Court's declaration as evidence and regard as proved the
fact or event which has been judicially noticed. You are
not required to do so, however, since you are the sole
j udge of the facts.

Any proposed testinony or proposed exhibit to which an
obj ection was sustained by the Court and any testinony or

exhibit ordered stricken by the Court, nust be entirely



di sregar ded.

Anyt hing you may have seen or heard outside the
courtroomis not proper evidence and nust be entirely
di sregar ded.

Questions, objections, statenents, and argunents of
counsel are not evidence in the case. []

You are to base your verdict only on the evidence
received in the case. In your consideration of the
evi dence received, however, you are not limted to the
bal d statenments of the witnesses or to the bald assertions
in the exhibits. In other words, you are not limted
solely to what you see and hear as the witnesses testify
or as the exhibits are admtted. You are pernmtted to
draw fromthe facts which you find have been proved such
reasonabl e inferences as you feel are justified in the

[ight of your experience and commpn sense.

Aut hority

Devitt 8 12.03 [Brackets contain applicable
nodi fi cations].

Governnent ' s Request No. 4

DI RECT AND Cl RCUMSTANTI AL EVI DENCE

There are two types of evidence which are generally
presented during a trial -- direct evidence and

circunstantial evidence. Direct evidence is the testinony



of a person who asserts or clains to have actual know edge
of a fact, such as an eyewitness. GCircunstantial evidence
is proof of a chain of facts and circunstances indicating
t he existence of a fact. The |aw nmakes absolutely no

di stinction between the weight or value to be given to
either direct or circunstantial evidence. Nor is a
greater degree of certainty required of circunstanti al

evi dence than of direct evidence. You should weigh all
the evidence in the case. After weighing all the
evidence, if you are not convinced of the guilt of the

def endant beyond a reasonabl e doubt, you nust find himor

it not guilty.

Aut hority
Devitt 8 12.04.



Governnent' s Request No. 5

| NFERENCES FROM THE EVI DENCE

| nferences are sinply deductions or concl usions which
reason and comon sense lead the jury to draw fromthe

evi dence received in the case.

Aut hority
Devitt § 12.05.

Governnent ' s Request No. 6

JURY' S RECOLLECTI ON CONTROL.S

| f any reference by the Court or by counsel to matters
of testinony or exhibits does not coincide with your own
recol l ection of that evidence, it is your recollection
whi ch shoul d control during your deliberations and not the
statenments of the Court or of counsel.

You are the sole judges of the evidence received in

this case.

Aut hority
Devitt 8 12.07.



Governnent' s Request No. 7

PRESUMPTI ON OF | NNOCENCE, BURDEN OF PROCF AND REASONABLE

DOUBT

| instruct you that you nust presune the defendant[s]
to be innocent of the crime charged. Thus the defendants,
al t hough accused of a crinme in the indictnent, begin[] the
trial with a "clean slate” -- with no evidence agai nst
[them. The indictnent, as you already know, is not
evi dence of any kind. The |aw perm ts nothing but I|egal
evi dence presented before the jury in court to be
considered in support of any charge agai nst the defendant.
The presunption of innocence alone therefore, is
sufficient to acquit the defendant.

The burden is al ways upon the prosecution to prove
guilt beyond a reasonabl e doubt. This burden never shifts
to a defendant for the | aw never inposes upon a defendant
in acrimnal case the burden or duty of calling any
W tnesses or producing any evidence. The defendant is not
even obligated to produce any evi dence by cross-exam ning
the witnesses for the governnent.

It is not required that the governnment prove guilt
beyond all possible doubt. The test is one of reasonable
doubt. A reasonable doubt is a doubt based upon reason
and common sense -- the kind of doubt that would nmake a

reasonabl e person hesitate to act. Proof beyond a



reasonabl e doubt nust, therefore, be proof of such a
convi nci ng character that a reasonabl e person woul d not
hesitate to rely and act upon it in the nost inportant of
his or her own affairs.

Unl ess the governnment proves, beyond a reasonable
doubt, that the defendant[s have] conmitted each and every
el enent of the offense charged in the indictnment, you nust
find the defendant[s] not guilty of the offense. If the
jury views the evidence in the case as reasonably
permtting either of two conclusions -- one of innocence,
the other of guilt -- the jury nust, of course, adopt the

concl usi on of i nnocence.

Aut hority

Devitt 8§ 12.10 [Brackets contain applicable
nodi fi cations].

Governnent' s Request No. 8

VERDI CT AS TO DEFENDANTS ONLY

You are here to determ ne whether the governnment has
proven the guilt of the defendants for the charge in the
i ndi ct mrent beyond a reasonabl e doubt. You are not called
upon to return a verdict as to the guilt or innocence of
any ot her person or persons.

So, if the evidence in the case convinces you beyond a
reasonabl e doubt of the guilt of the defendants for the
crime charged in the indictnment, you should so find, even
t hough you may believe that one or nore other unindicted

10



persons are also guilty. But if a[] reasonabl e doubt
remains in your mnds after inpartial consideration of al
the evidence in the case, it is your duty to find the

defendants not gquilty.

Aut hority
Devitt § 12.11.

Governnent' s Request No. 9

CREDI BI LI TY OF W TNESSES

You, as jurors, are the sole and excl usive judges of
the credibility of each of the witnesses called to testify
in this case and only you determ ne the inportance or the
wei ght that their testinony deserves. After making your
assessnment concerning the credibility of a witness, you
may decide to believe all of that wi tness' testinony, only
a portion of it, or none of it.

I n maki ng your assessnment you should carefully
scrutinize all of the testinony given, the circunstances
under which each witness has testified, and every matter
in evidence which tends to show whether a witness, in your
opinion, is worthy of belief. Consider each witness's
intelligence, notive to falsify, state of mnd, and
appear ance and manner while on the w tness stand.

Consider the witness's ability to observe the matters as
to which he or she has testified and consi der whether he
or she inpresses you as having an accurate nenory or

11



recol l ection of these matters. Consider also any relation
a wtness may bear to either side of the case, the manner
in which each witness mght be affected by your verdict,
and the extent to which, if at all, each witness is either
supported or contradicted by other evidence in the case.

| nconsi stenci es or discrepancies in the testinony of a
W tness or between the testinony of different w tnesses
may or may not cause you to disbelieve or discredit such
testinmony. Two or nore persons W tnessing an incident or
a transaction may sinply see or hear it differently.
| nnocent m srecollection, |like failure of recollection, is
not an unconmon experience. |In weighing the effect of a
di screpancy, however, always consi der whether it pertains
to a matter of inportance or an insignificant detail and
consi der whether the discrepancy results frominnocent
error or fromintentional falsehood.

After making your own judgnent or assessnent
concerning the believability of a witness, you can then
attach such inportance or weight to that testinony, if
any, that you feel it deserves. You will then be in a
position to deci de whether the governnment has proven the

charge beyond a reasonabl e doubt.

[]

Aut hority

Devitt 8 15.01 [Brackets contain applicable
nodi fi cations].

12



Governnent' s Request No. 10

CREDI BI LI TY OF W TNESSES -- | NCONSI STENT STATEMENTS

The testinony of a witness may be discredited or, as
we sonetinmes say, inpeached by show ng that he or she
previ ously made statenents which are different than or
inconsistent with his or her testinony here in court. The
earlier inconsistent or contradictory statenents are
adm ssible only to discredit or inpeach the credibility of
the witness and not to establish the truth of these
earlier statenents nmade sonmewhere other than here during
this trial. It is the province of the jury to determ ne
the credibility, if any, to be given the testinony of a
W tness who has made prior inconsistent or contradictory
st at enent s.

If a person is shown to have knowi ngly testified
fal sely concerning any inportant or material matter, you
obviously have a right to distrust the testinony of such
an individual concerning other matters. You may reject
all of the testinony
of that witness or give it such weight or credibility as

you may think it deserves.

[]

Aut hority

Devitt 8 15.06 [Brackets contain applicable
nodi fi cations].

13



Governnent ' s Request No. 11

CREDI BI LI TY OF W TNESSES -- | MMUNI ZED W TNESS

Under the | aw, Congress has granted the governnent the
right to request that certain w tnesses be conpelled to
testify after exercising their constitutional right
against self-incrimnation. |In this case, the Court has,
upon request of the attorneys for the governnent,
conpel l ed certain witnesses, sone of whom are all eged
co-conspirators, to testify and has granted them i nmunity
from prosecution. Wiere a witness has testified under an
immunity order, the testinony given by the w tness cannot
be used against himor her, except in a prosecution for
perjury or making a fal se statenent.

It is inportant for you to understand that it would be
i nproper and in violation of your oath to question the
wi sdom or propriety of the policy of permtting the
governnent to imrunize certain w tnesses, or the decision
to obtain immunity for certain witnesses. As | told you
earlier, your function as jurors is to determne the facts
fromthe evidence and to apply those facts to the | aw as
the Court instructs you on the law to arrive at a verdict.
The matter of immunity is relevant, but only as to your
consideration of the credibility of witnesses who have

been i nmuni zed.

Authority

14



United States v. Cheung Kin Ping, 555 F.2d 1069,
1073-74 (2d CGr. 1977);

United States v. Renfroe, 634 F. Supp. 1536, 1538-39
(WD. Pa. 1986), aff'd, 806 F.2d 254 (3d 1986).

Governnent's Request No. 12

CREDI BI LI TY OF W TNESSES -- THE DEFENDANT AS A W TNESS

When a defendant elects to take the stand and testify,
then he is a conpetent witness and you have no right to
di sregard his testinony nerely because he is accused of a
crime. Wien he does testify, however, he at once becones
the sane as any other witness, and his credibility is to
be tested by the sane tests as are legally applied to any
other witness. Therefore, you should judge the testinony
of the defendant in the sanme manner as you judge the

testimony of any other w tness.

Aut hority
See Devitt § 15.12.
See Pattern Crimnal Jury Instructions -- Basic
Instruction 7.02B -- Prepared by Conmttee on Pattern

Crimnal Jury Instructions, District Judges Association,
Sixth Grcuit 1991.

Governnent' s Request No. 13

CHARACTER EVI DENCE -- REPUTATI ON OF THE DEFENDANT

You have heard testinony about [defendant Sonny Wayne

Marsh' s] good character. You should consider this

15



testinmony, along with all the other evidence, in deciding
if the governnment has proved beyond a reasonabl e doubt

that he commtted the crinme charged.

Authority

Instruction 7.09, Pattern Crimnal Jury Instructions,
Prepared by Comrittee on Pattern Crimnal Jury
I nstructions, District Judges Association, Sixth G rcuit
1991.

Governnent' s Request No. 14

SIM LAR ACTS

During the course of the trial, as you know fromthe
instruction | gave you then, you heard evidence that at a
time other than the tinme charged in the indictnent in this
case, the [d]efendant[s] commtted acts simlar to the
acts charged in the indictment. You may consider such
evi dence, not to prove that the [d]efendant[s] did the
acts charged in this case, but only to prove the
[d]efendant[s'] state of mnd; that is, that the
[d] efendant[s] acted as charged in this case with the
necessary intent and not through accident or m stake.

Therefore, if you find (1) that the [g]overnnent has

16



proved beyond a reasonabl e doubt that the [d]defendant]s]
did in fact conmt the acts charged in the indictnment, and
(2) that the [d]efendant[s] also commtted simlar acts at
other tinmes, then you may consi der those other simlar
acts in deciding whether the [d]efendant[s] commtted the
acts charged here [wth the necessary intent] and not

t hrough acci dent or m st ake.

Authority

Special Instruction 7, Pattern Jury Instructions,
Crimnal Cases, Prepared by Commttee on Pattern Jury
Instructions, District Judges' Association, Eleventh
Crcuit 1985 [Brackets contain applicable nodifications].

United States v. Enstam 622 F.2d 857, 870 (5th Gr
1980), cert. denied, 450 U S. 914 & 451 U S. 907 (1981).

Governnent ' s Request No. 15

EXPERT TESTI MONY

(1) You have heard testinony of :

an expert witness. An expert w tness has speci al
know edge or experience that allows the wtness to give an
opi ni on.

(2) You do not have to accept an expert's opinion.
I n deci ding how nuch weight to give it, you should
consider the witness's qualifications and how he reached

hi s concl usi ons.

17



(3) Renenber that you al one deci de how nuch of a

witness's testinony to believe, and how nuch weight it

deserves.

Authority

Instruction 7.03, Pattern Crimnal Jury Instructions,
Prepared by Comrittee on Pattern Crimnal Jury

I nstructions, District Judges Association, Sixth G rcuit
1991.

18



Governnent's Request No. 16

THE NATURE OF THE OFFENSE CHARGED

The indi ctnment charges that the defendants violated a
| aw of the United States known as the Sherman Antitrust
Act, or "Sherman Act." Specifically, the indictnent
charges that, beginning at |east as early as 1984, and
continuing at least to the end of 1988, the exact dates
bei ng unknown to the grand jury, defendants Sonny Wayne
Marsh and Hayter Q| Conpany, and others, engaged in a
conbi nati on and conspiracy in unreasonabl e restraint of
interstate trade and commerce in the retail gasoline
busi ness in Geeneville, Tennessee, as defined in the
indictnment, in violation of Section One of the Sherman
Act .

The indictnment further charges that the conbination
and conspiracy consisted of a continuing agreenent,
under st andi ng, and concert of action anong the defendants
and co-conspirators, the substantial ternms of which were
to fix, raise, and maintain retail prices of gasoline sold
by the defendants and their co-conspirators within the
G eenevill e, Tennessee area, and that the defendants and
co-conspirators did those things that they conspired to
do, including:

(a) Di scussing and agreeing on retail pricing

strategies and prices for gasoline sold by

19



t he defendants and co-conspirators within the

G eenevill e, Tennessee area;

(b) Coor di nati ng anong thensel ves changes in
retail prices for gasoline sold within the

G eenevill e, Tennessee area;

(c) Tel ephoni ng or otherw se contacting one
anot her to enforce conpliance with
agreed-upon retail price increases for
gasoline within the Geeneville, Tennessee

area; and

(d) Meeting to discuss pricing strategies and to
col lusi vely coordi nate changes in retai
prices for gasoline within the Geeneville,

Tennessee area.

Aut hority
See Devitt 8§ 51A. 01

20



Governnent' s Request No. 17

THE STATUTE DEFI NI NG THE OFFENSE CHARGED

Section 1 of Title 15 of U.S.C [], comonly called the

"Sherman Antitrust Act", provides, in part, that,

"Every contract, conbination ... or
conspiracy, in restraint of trade ... anong the
several States ... is declared to be illegal.

....Every person who shall make any contract or
engage in any ... conspiracy declared by sections
1-7 of this title to be illegal shall be ... guilty"

of an offense against the laws of the United States.

Aut hority
Devitt 8 51A. 02.

Governnent' s Request No. 18

PURPOSE OF THE SHERMAN ANTI TRUST ACT

The purpose of the Shernman Act is to preserve and
advance our system of free, conpetitive enterprise, and to
encourage, to the fullest extent practicable, free and
open conpetition in the marketplace so that the consum ng
public may receive better goods and services at a | ower
cost .

Section 1 of the Sherman Act provides in part that

"[e]very contract, conbination . . . or conspiracy, in

21



restraint of trade or commerce anong the several states
is. . . illegal."”

This section makes it unlawful for two or nore persons
to conspire to restrain conpetition in interstate
commerce. | wll explain the concept of conspiracy, which
is the central elenent in this case, in nore detail later.
For now, you should note that a conspiracy is sinply an
agreenment or nutual understanding, formal or infornal
express or inplied, entered into for an unl awful purpose
to do an unlawful act or to commt a |lawful act in an
unl awful manner. The term "conspiracy” as | will use it

means the sanme thing as "contract" or "conbination."

Aut hority

Nati onal Soci ety of Professional Engi neers v. United
States, 435 U. S. 679, 694-95, 98 S. C. 1355, 55 L. Ed. 2d
637 (1978);

United States v. Co-Operative Theatres of Ohio., Inc.
845 F.2d 1367, 1370 (6th Cr. 1988)(per curiam

United States v. Portsnmouth Paving Corp., 694 F.2d
312, 317 (4th Cr. 1982);

See Devitt 8§ 51A 03.
Governnent' s Request No. 19

"EVERY PERSON' DEFI NED

The term "every person" includes not only every
i ndi vi dual, but also every corporation, partnership, or
ot her associ ation or organization, of every kind and
character.

22



Aut hority
Devitt 8 51A. 04.

Governnent ' s Request No. 20

PER SE VI O ATI ONS

The Sherman Antitrust Act makes unlawful certain
agreenents that, because of their harnful effect on
conpetition and | ack of any redeem ng value, are illegal
-- regardless of the extent of the harmthey actually
cause or the excuse for their use. Agreenents to fix
prices are included in this category of unlaw ul
agreenents. Therefore, if you find that the conspiracy
charged in the indictnent existed and that one or nore
def endants was a nenber of the conspiracy, you need not be
concerned wi th whether the agreenent was reasonabl e or
unreasonabl e, or the justifications for the agreenent, or
the extent of the harmthe agreenent caused.

It is not a defense that the parties nay have acted
wi th good notives, or nay have thought that what they were

doing was |l egal, or that the conspiracy may have had sone

good results. If there was a conspiracy to fix prices, it
was illegal.
Aut hority

Arizona v. Maricopa County Medical Society, 457 U. S
332, 348-51, 102 S. C. 2466, 73 L. Ed. 2d 48 (1982);

Catalano, Inc. v. Target Sales, Inc., 446 U.S. 643,

23



646-47, 100 S. . 1925, 64 L. Ed. 2d 580 (1980);

United States v. Socony-Vacuum G| Co., 310 U.S. 150,
218, 60 S. C. 811, 84 L. Ed. 1129 (1940);

United States v. Portsnmouth Paving Corp., 694 F.2d
312, 317 (4th Cr. 1982).

Governnent ' s Request No. 21

PRI CE FI XI NG

The indi ctnent charges the defendants with a
conspiracy to fix prices. A conspiracy to fix prices is
an agreenent or nutual understandi ng between two or nore
conpetitors to fix, control, raise, lower or maintain the
prices charged or to be charged for products or services.

A price-fixing conspiracy is commonly thought of as an
agreenent to establish the same price. But prices can be
fixed in other ways. For exanple, prices are fixed if the
range or |evel of prices is agreed upon or if a m ninmm
price is established. Thus, any agreenent to increase
retail gasoline prices in the Geeneville, Tennessee area
by a certain anobunt, or to charge the sane price, or to
establish a fixed spread between the prices of different
sellers of gasoline, or to refrain fromlowering prices,
is a price-fixing conspiracy.

The aim of every price-fixing agreenent is the
elimnation of one formof conpetition. Therefore, if you
find that a price-fixing conspiracy has been established,
it does not matter whether the prices agreed upon were
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reasonabl e or unreasonable. It is not for you to
determ ne whether particular price-fixing schenes are w se
or unwi se, healthy or destructive.

If you find that either or both of the defendants
entered into an agreenent or understanding to fix, raise
or maintain retail gasoline prices within the Geeneville,
Tennessee area, it is sinply no defense that all of the
conspiracy participants did not always live up to every
aspect of the agreenent, or that the conspirators may not
have been successful in achieving their objectives.
Simlarly, it is no defense that the conspirators actually
conpeted with each other in some manner, or that they did
not elimnate all conpetition between thenselves. The
agreenent to fix, raise or maintain retail gasoline prices
is the crime -- even if it was never carried out.

Bear in mnd that simlarity of conpetitive business
practices does not, by itself, establish an agreenent or
understanding to fix prices, since such practices may be
consistent wth ordinary conpetitive behavior in an open
mar ket .

Nevert hel ess, you may consider such facts and
ci rcunstances along with all the other evidence in
determ ning whether the simlarity or identity of prices
resulted fromthe independent acts or business judgnent of
retailers freely conpeting in the open market, or whether

it resulted froman agreenent, nutual understandi ng or
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schene between them

Aut hority

Arizona v. Maricopa County ©Medical Society, 457 U. S.
332, 348-51, 102 S. C. 2466, 73 L. Ed. 2d 48 (1982);

United States v. Socony-Vacuum G| Co., 310 U.S. 150,
213-18, 60 S. C. 811, 84 L. Ed. 1129 (1940);

United States v. Trenton Potteries Co., 273 U. S. 392,
397, 47 S. . 377, 71 L.Ed. 700 (1927);

United States v. Society of |Independent Gasoline
Mar keters, 624 F.2d 461, 465 (4th Gr. 1979), cert.
deni ed, sub nom Anerada Hess Corp. v. United States, 449
U S. 1078 (1981).

Governnent ' s Request No. 22

CONSPI RACY TO FI X PRI CES

A conspiracy to fix prices in or affecting interstate
trade and comerce is, wthout nore, an unreasonable
restraint of trade which violates the Sherman Antitrust
Act. Wiether the prices agreed to be fixed were or are
reasonabl e or unreasonable, or too high or too lowis
i mmat eri al .

A price-fixing conspiracy, such as charged in the
i ndi ctnment, may consist of any nutual agreenent or
arrangenment or understandi ng between two or nore
conpetitors or others, knowi ngly nmade, to sell at a
uniformprice, or to raise, or lower, or stabilize prices.
So, a common plan or understandi ng, know ngly nmade, or
arranged, or entered into, between two or nore

conpetitors, to adopt or follow or adhere to any pricing
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formula which will result in raising, or |owering, or
mai ntaining at fixed |levels, prices charged for goods or
services sold in interstate trade and commerce, would

constitute a price-fixing conspiracy in violation of the

Sher man Antitrust Act.

Aut hority
Devitt 8 51A. 13.

Governnent ' s Request No. 23

ESSENTI AL _EL EMENTS OF THE OFFENSE CHARGED

In order to sustain its burden of proof for the crine
of conspiracy as charged in the indictnent, the governnent
must prove the followng [three (3)] essential elenents
beyond a reasonabl e doubt:

First: That the conspiracy agreenent, or understandi ng
described in the indictment was know ngly forned, and
[ exi sted] at or about the tinme all eged;

Second: That the defendants Sonny Wayne Marsh and/ or
Hayter G| Conpany know ngly becane nenber[s] of the
conspiracy, agreenent, or understanding, as charged; and

[Third: That the trade or conmerce restrained by the
al | eged conspiracy had a direct inpact on goods in the
flow of interstate commerce, or had a substantial effect
on interstate commerce. ]

[It is not necessary that the governnent prove every
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evidentiary fact or each incident in its sequence of
events beyond a reasonable doubt; it is only necessary
that the evidence taken as a whol e proves beyond a
reasonabl e doubt the essential elenents of the offense.
Simlarly, the government is not required to prove the
essential elenents of the offense by any particul ar nunber
of witnesses, or by every witness. The testinony of a
single witness can be sufficient to convince you beyond a
reasonabl e doubt of the existence of an essential elenent
of the offense charged if you believe that the w tness was

truthful.]

Aut hority

Devitt 8 51A. 15 [Brackets contain applicable
nodi fi cations];

United States v. Co-Operative Theaters of Onhio, 845
F.2d 1367, 1373 (6th G r. 1988)(per curiam;

United States v. Gallo, 763 F.2d 1504, 1519-21 (6th
Cir. 1985), cert. denied, 475 U S. 1017 (1986);

United States v. Beechum 582 F.2d 898, 913 n. 16 (5th
Cr. 1978), cert. denied, 440 U S. 920 (1979).

Governnent' s Request No. 24

CONSPI RACY DEFI NED -- PROOF OF AN AGREEMENT

The exi stence of a conspiracy is an essential el enment

of the offense charged in the indictnent that the
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gover nment must prove beyond a reasonabl e doubt.

A conspiracy under Section 1 of the Sherman Antitrust
Act is an agreenment or understandi ng between two or nore
persons or corporations to join together to acconplish a
common obj ective that would result in an unreasonabl e
restraint of interstate cormmerce. The conspiracy charged
inthe indictnment in this case is a conbination or nutual
agreenent by two or nore persons to fix, raise or maintain
retail gasoline prices in Geeneville, Tennessee.

The type of relationship condemmed by the law as a
conspiracy is often described as a "partnership in crine"
i n which each nenber becones the agent of every other
menber. To create such a relationship, two or nore
persons nmust enter into a nutual agreenent or
understanding that they will do an unlawful act, such as
the price fixing charged in this case.

Proof of sone type of formal agreenent, witten or
oral, is not necessary to establish the existence of the
charged conspiracy. Rather, a conspiracy can be inferred
froma course of conduct and busi ness dealings and, once
established, a conspiracy is presuned to continue until
its termnation is affirmatively shown.

There can be no conspiracy in the absence of a nutual
agreenent or understanding. It is the understanding or
agreenent to act together for an unlawful purpose that

constitutes the crinme. Thus, for you to find that a
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conspiracy was established in this case, you nust find
that at | east one of the defendants and at |east one other
person or corporation had an agreenent or understanding to
fix retail gasoline prices in Greeneville.

An unl awful agreenent or understanding may be shown if
the proof establishes facts and circunstances from which
it appears as a reasonable and | ogical inference that
t here was a comon understandi ng to acconplish an unl awf ul
purpose. \Wiere it appears fromthe proven facts and
rel ated circunstances that the conduct or course of
deal i ng pursued by two or nore persons could not have been
pursued, except as a result of a preconceived comon
understanding, it nay be inferred that there was an
i nplied agreenent and a concert of action, that is, a
conspiracy.

The governnent need not prove that all of the
co-conspirators acted exactly alike, nor is it a defense
to claimto have been forced or lured into joining the
conspiracy by econom c considerations, rising costs or
ot her pressures.

You should al so bear in mnd that a conspiracy does
not have to be conpletely forned in one place or at one
time. It can be put together a little at a tine and can
be joined at different tines or in different ways by each
al | eged conspirator. Wat nust be proved beyond a

reasonabl e doubt before you can convict each defendant is
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that the alleged conspiracy was know ngly formed, and that
t he defendant and at | east one other person know ngly
becane nenbers of the conspiracy charged in the

i ndi ct nent.

Aut hority

United States v. United States Gypsum Co., 438 U.S.
422, 463, 98 S. . 2864, 57 L. Ed. 2d 854 (1978);

United States v. General Mtors Corp., 384 U S 127,
142-44, 86 S. Ct. 1321, 16 L. Ed. 2d 415 (1966);

United States v. Singer Minufacturing Co., 374 U. S.
174, 192-95, 83 S. &t. 1773, 10 L. Ed. 2d 823 (1963);

Anerican Tobacco Co. v. United States, 328 U. S. 781,
809-10, 66 S. C. 1125, 90 L. Ed. 1575 (1946);

United States v. Frost, 914 F.2d 756, 762 (6th Cr
1990) ;

United States v. Pearce, 912 F.2d 159, 161 (6th Gr
1990), cert. denied sub nom Thorpe v. United States, 498
U S. 1093 (1991);

United States v. Schultz, 855 F.2d 1217, 1221 (6th
Gr. 1988)

See Instruction 3.02, Pattern Crimnal Jury
Instructions, Prepared by Conmttee on Pattern Crim nal
Jury Instructions, District Judges Association, Sixth
Crcuit 1991.

Governnent ' s Request No. 25

CONSPI RACY - - MEMBERSHI P

To convict a defendant, you nust determ ne both that
(1) the conspiracy charged in the indictnent existed, and

(2) that the defendant was a nenber of the conspiracy.
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That is, before you may find that the defendant becane a
menber of the charged conspiracy, the evidence nust show
beyond a reasonabl e doubt that the conspiracy was

know ngly fornmed, and that the defendant know ngly
participated in the unlawful plan

One may becone a nenber of a conspiracy w thout full
knowl edge of all of the details of that conspiracy, and
Wi thout participating in every aspect of it. It is not
necessary that all of the conspirators nmet together or
agreed simultaneously, for a conspiracy nmay be joined at
different tinmes or in different ways by each conspirator
Nor is it necessary that each nenber of a conspiracy know
every other nenber or the exact part that every other
partici pant plays in the schene.

When any nunber of persons associ ate thensel ves
together in the operation of a comon plan or enterprise,
awful or unlawful, fromthe very act of association there
arises a kind of partnership between themin which each
menber beconmes an agent of all. As such, the act or
decl aration of one nenber in furtherance of the conmmon
object is the act of all. For this reason, one who joins
an existing conspiracy or who participates in only part of
a conspiracy is charged with the sanme responsibility as if
he had been one of the originators or instigators of the
conspiracy, or as if he had participated in every phase of

it.
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Aut hority

United States v. United States Gypsum Co., 438 U.S.
422, 463, 98 S. . 2864, 57 L. Ed. 2d 854 (1978);

Pinkerton v. United States, 328 U S. 640, 646-47, 66
S. Ct. 1180, 90 L. Ed. 1489 (1946);

H tchman Coal & Coke Co. v. Mtchell, 245 U. S. 229,
249, 38 S. Ct. 65, 62 L. Ed. 260 (1917);

United States v. Frost, 914 F.2d 756, 762 (6th Cr
1990) ;

United States v. Pearce, 912 F.2d 159, 161 (6th Gr
1990), cert. denied sub nom Thorpe v. United States, 498
U S. 1093 (1991);

United States v. Schultz, 855 F.2d 1217, 1221 (6th
Gr. 1988)

United States v. Christian, 786 F.2d 203, 211 (6th
Cr. 1986);

United States v. Stephens, 492 F.2d 1367, 1373 (6th
Cir.), cert. denied, 419 U S. 852 (1974)

See Instruction 3.03, Pattern Crimnal Jury
I nstructions, Prepared by Conmttee on Pattern Crim nal
Jury Instructions, District Judges Association, Sixth
Crcuit 1991.

Governnents' Request No. 26

SUCCESS OF CONSPI RACY | MVATERI AL

The governnent is not required to prove that the
parties to or nenbers of the agreenent or conspiracy were
successful in achieving any or all of the objects of the
agreenent or conspiracy.

In other words, you may find that an ill ega

conspiracy was formed even if the defendants did not
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actually succeed in fixing, raising or maintaining retai
gasoline prices within the Geenville, Tennessee area.
Simlarly, the proof need not show that a conspirator
received any benefit fromhis or its participation in the
conspiracy. The nere formng of the agreenent or
understanding to try to reduce conpetition violates

f ederal | aw.

Aut hority
See Devitt 8§ 28.08 (and cases cited therein);

United States v. Socony-Vacuum 310 U. S. 150, 224-26
n.59, 60 S. . 811, 84 L. Ed. 2d 1129 (1940);

Nash v. United States, 229 U S. 373, 378, 33 S. C.
780, 57 L. Ed. 1232 (1913);

United States v. Foley, 598 F.2d 1323, 1331-32 (4th
Cr. 1979), cert. denied, 444 U S. 1043 (1980).

Governnent ' s Request No. 27

PROOF OF OVERT ACT UNNECESSARY

The evi dence need not show that the nenbers of the
al | eged conspiracy did any act or thing to further, or
acconpl i sh, any object or purpose of the agreenent or
arrangenent or understanding. Nor is it necessary for the
evi dence to show that a defendant actually adopted, or

foll owed, or adhered to, any price schedule or fornula or
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list which may have been agreed upon or arranged or
under st ood.

What the evidence in the case nust show, beyond a
reasonabl e doubt, in order to establish the offense
charged in [] the indictnent, is that the conspiracy
al | eged was knowi ngly fornmed, and that one or nore of the
[ def endant s] knowi ngly becane a nenber of the conspiracy
at the beginning or afterwards during the existence of the
conspiracy. As stated before, the success or failure of
the conspirators to acconplish or achieve any object or
pur pose of the conspiracy is immterial.

The gist of the crinme charged in the indictnment is
know ngly meking or arriving at an agreenent, or
arrangenment, or understanding, in unreasonable restraint

of interstate trade and commerce.

Aut hority

Devitt 8 51A. 19 [Brackets contain applicable
nodi fi cations].

Governnent's Request No. 28 [if necessary]

W THDRAWAL FROM THE CONSPI RACY - - AN AFFI RVATI VE DEFENSE

(1) [The defendants] have raised the defense that
[they] withdrew fromthe conspiracy [on or] before July
20, 1988, and that the statute of limtations ran out
before the government obtained an indictnment charging
[theml with the conspiracy.

(2) The statute of limtations is a |law that puts a
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[imt on how much tine the governnment has to obtain an
indictnment. This can be a defense, but [the defendants]
have the burden of proving to you that [they] did in fact
wi thdraw, and that [they] did so [on or before] July 20,
1988.

(3) To prove this defense, [the defendants] nust
establi sh each and every one of the follow ng things:

(A) First, that [they] conpletely withdrew fromthe
agreenent. A partial or tenporary w thdrawal is not
enough.

(B) Second, that [they] took sone affirmative step to
renounce or defeat the purpose of the conspiracy. This
woul d include things like voluntarily going to the police
or other |aw enforcenent officials and telling them about
the plan; or telling the other nenbers of the conspiracy
that [they] did not want to have anything nore to do with
it; or any other affirmative acts that are inconsistent
wi th the purpose of the conspiracy, and that are
communi cated in a way that is reasonably likely to reach
t he ot her nenbers. But sone affirmative step is required.
Just doi ng nothing, or just avoiding the other nenbers of
t he group, would not be enough.

(© The third thing that [the defendants] nust prove
is that [they] withdrew [on or] before [July 20, 1988].

(4) The fact that [the defendants have] raised this

def ense does not relieve the governnment of its burden of
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proving that there was an agreenent [and] that [the

def endant s] knowi ngly and voluntarily joined it [and
remai ned nenbers in the conspiracy after July 21, 1988].
Those are still things that the governnent nust prove for
you to find [the defendants] guilty of the conspiracy

char ged.

Aut hority

Instruction 3.11C, Pattern Crimnal Jury Instructions,
Prepared by Committee on Pattern Crimnal Jury
I nstructions, District Judges Association, Sixth G rcuit
1991 [Brackets contain applicable nodifications].

Governnent' s Request No. 29

CORPORATE CRI M NAL RESPONSI BI LI TY -- EXPLAI NED

A corporation is a legal entity that nay act only
through its agents. The agents of a corporation are its
of ficers, directors, enployees, and certain others who are
aut hori zed by the corporation to act for it.

A corporate defendant is entitled to the sane
i ndi vidual and inpartial consideration of the evidence
that the jury gives to a personal defendant. A
corporation nmay be found guilty of the offense charged or
be found not guilty of the offense charged under the sane
instructions that apply to a personal defendant.

In order to sustain its burden of proof for the crine
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of [price fixing] as charged in [] the indictnment against
def endant [Hayter QG| Conpany], the governnment nust prove
to you, beyond a reasonabl e doubt, that each of the
Essential Elenents of the Ofense as given to you earlier
was conmtted by officers, directors, enployees or agents
of the corporation.

In addition to the above, the governnment nust al so
establish the followng two (2) elenments beyond a
reasonabl e doubt in order to sustain its burden of proof
as to defendant [Hayter G| Conpany].

First: That each of the acts conmtted by [one or
nore] officers, directors, enployees or agents were within
t he course and scope of the enploynent or agency given to
t hem by defendant [Hayter G| Conpany], [] and

Second: That the officers, directors, enployees or
agents commtted each of the Essential Elenents of the
Ofense with the intent to benefit [the oil conpany].

In order to establish that an act was commtted []
wi thin the course and scope of enploynent, the evidence
nmust show that the act or om ssion related directly to the
general duties that the officers, directors, enployees or
agents were expected to perform by the defendant
corporation. It is not necessary for the governnent to
prove that the act was authorized by the corporation
formally or in witing. [Indeed, the corporation can be

found guilty of crimnal conduct based on the unl awf ul
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acts of its officers, directors, enployees or agents even
if those acts were done against formal corporate policy or
t he enpl oyees' express instructions.]

[]

[ To establish that officers, directors, enployees or
agents commtted the Essential Elenents of the Ofense
with the intent to benefit defendant Hayter G| Conpany,
it is not necessary for the governnent to prove that they
intended to benefit only the corporation, and not
t hensel ves. The corporation can be found guilty if the
officers, directors, enployees or agents acted with the
i ntent of gaining personal benefits while also benefitting

t he corporation.]

Aut hority

Devitt 8 18.05 [Brackets contain applicable
nodi fications] (see also § 51A 07];

New York Central & Hudson Railroad Co. v. United
States, 212 U.S. 481, 494-95, 29 S. C 304, 53 L.Ed. 513
(1909);

United States v. MacDonald & Watson Waste G| Co., 933
F.2d 35, 42 (1st Cr. 1991);

United States v. Twentieth Century Fox Film Corp., 882
F.2d 656, 660 (2d Cr. 1989), cert. denied, 493 U S. 1021
(1990);

United States v. Bank of New England, N A, 821 F.2d
844, 847 & n.2 (1st Cir.), cert. denied, 484 U S. 943
(1987);

United States v. Automated Medical Labs., Inc., 770
F.2d 399, 406-07 & n.5 (4th Cr. 1985);

United States v. Gold, 743 F.2d 800, 823 (11th G r
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1984), cert. denied, 469 U S. 1217 (1985);

Devel opnents in the Law -- Corporate Crine: Requl ating
Cor porate Behavi or Through Crim nal Sanctions, 92 Harv. L.
Rev. 1227, 1247 (1979).

&overnnent' s Request No. 30

| NTERSTATE COVMERCE - - RESTRAI NT

The third el enent of the offense charged in the
indictment is that the alleged conspiracy was in restraint
of interstate commerce. |If you find beyond a reasonabl e
doubt that the conspiracy as charged exi sted and that one
or both of the defendants were nmenbers of it, you nust
then determne if the conspiracy was in restraint of
i nterstate comerce.

Interstate conmerce is not a technical |egal concept,
but a factual matter for you to determne fromthe
evi dence. Interstate commerce neans, sinply, the
transacti on of business across a state line or the
nmovenent of goods, products, naterial or noney across a
state line in the course of a business transaction. To
restrain interstate commerce neans to interfere with the
ordi nary, usual and freely conpetitive pricing or
di stribution systemof the open narket as it relates to
such busi ness transacti ons.

The el enment of restraint of interstate conmerce can be

establ i shed by the evidence by one or both of two ways --
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either that (1) the conspiracy occurred in the flow of
interstate commerce, or (2) that the conspiracy invol ved
only a local business activity, but that business activity
affected a substantial anmount or quantity of interstate
commerce. Bear in mnd that if the conspiracy occurred in
the flow of interstate cormmerce, then it restrained
interstate commerce, regardl ess of the anbunt or quantity
of commerce it invol ved.

The indictnent in this case alleges both nethods of
restraint. But the evidence need only prove that one or
the other occurred to satisfy the interstate comerce

el ement of the offense.

Aut hority

McLain v. Real Estate Board of New Ol eans, 444 U.S.
232, 242-46, 100 S. C. 502, 62 L. Ed. 2d 441 (1980);

Goldfarb v. Virginia State Bar, 421 U.S 773, 783-85, 95
S. . 2004, 44 L. Ed. 2d 572 (1975);

United States v. Wnen's Sportswear Manufacturing
Ass'n, 336 U. S. 460, 464, 69 S. C. 714, 93 L. Ed. 805
(1949);

United States v. Yellow Cab Co., 332 U S. 218, 225-29,
67 S. Ct. 1560, 91 L. Ed. 2010 (1947); and

United States v. Georgia Waste Systens, Inc., 731 F.2d
1580, 1583 (11th Cir. 1984).

Governnents' Request No. 31

PROOF OF KNOW EDGE OR | NTENT

The intent of a person or the know edge that a person
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possesses at any given tine may not ordinarily be proved
directly because there is no way of directly scrutinizing

t he workings of the human mnd. In determ ning the issue of
what a person knew or what a person intended at a
particular time, you may consider any statenents nade or
acts done by that person and all other facts and
circunstances received in evidence which may aid in your
determ nation of that person's know edge or intent.

You may infer, but you are certainly not required to
infer, that a person intends the natural and probable
consequences of acts know ngly done or know ngly omtted.
It is entirely up to you, however, to decide what facts to

find fromthe evidence received during this trial.

Aut hority
Devitt 8 17.07.

Governnent' s Request No. 32

MOTI VE -- EXPLAI NED

Intent and notive are different concepts and should
never be confused.

Motive is what pronpts a person to act or fail to act.
Intent refers only to the state of mnd with which the act

is done or omtted.
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[]

Good notive alone is never a defense where the act
done or omtted is a crine. The notive of the defendant
is, therefore, inmmterial except insofar as evidence of
notive may aid in the determination of state of mind or

the intent of the defendant.

Aut hority

Devitt 8 17.06 [Brackets contain applicable
nodi fi cations].

Governnent' s Request No. 33

STATUTE OF LI M TATI ONS

The statute of limtations for the offense charged in
the indictnent is five years. This nmeans that you cannot
find the defendant[s] guilty unless you find, beyond
reasonabl e doubt, that a conspiracy continued or existed
[on or after July 21, 1988, which is five years before the
i ndi ct mrent was returned.]

Thi s does not nean, however, that you nust excl ude
from consi deration evidence of [conspiratorial] acts or
conduct prior to [July 21, 1988]. A conspiracy may be a
continuing thing which nay be proved by a conposite of

acts [extending beyond the statute of limtations]. You

43



may, therefore, consider evidence of [the defendants']
conduct prior to [July 21, 1988] insofar as it may tend to
prove a design or intent or pattern with respect to

[their] conduct after [July 21, 1988].

Aut hority

Devitt 8 51A. 20 [Brackets contain applicable
nodi fi cations].

Governnent ' s Request No. 34

JURI SDI CT1 ON AND VENUE

Before you can find [either] defendant guilty, you
must find, beyond reasonabl e doubt, that within the
five-year period i mediately preceding [July 21, 1993,]
sonme neans, nethods or practices were enployed by or under
the authority of the nmenbers of the alleged conspiracy
within the [Eastern] District of [Tennessee.]

[In that regard, | instruct you that G eeneville,
Tennessee, and G eene County, Tennessee, are within the

Eastern District of Tennessee. ]

Aut hority

Devitt 8 51A. 21 [Brackets contain applicable
nodi fi cations].
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&overnnent' s Request No. 35

VERDI CT
ELECTI ON OF A FOREMVAN
DUTY TO DELI BERATE
UNANI M TY
PUNI SHMVENT
FORM OF VERDI CT
COMVUNI CATI ON W TH THE COURT

Upon retiring to your jury roomto begin your

del i beration, you will elect one of your nenbers to act as
your foreperson. The foreperson will preside over your
del i berations and will be your spokesperson here in court.

Your verdict nust represent the collective judgnent of
the jury. In order to return a verdict, it is necessary
that each juror agree to it. Your verdict, in other
wor ds, must be unani nous.

It is your duty as jurors to consult with one another
and to deliberate with one another with a view towards
reaching an agreenent if you can do so w thout violence to
i ndi vi dual judgnment. Each of you nust decide the case for

hi rsel f and herself, but do so only after an inparti al
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consi deration of the evidence in the case with your fellow
jurors. In the course of your deliberations, do not
hesitate to reexam ne your own views and to change your
opinion if [you becone] convinced it is erroneous. Do not
surrender your honest conviction, however, solely because
of the opinion of your fellow jurors or for the nere

pur pose of returning a verdict.

Remenber at all tinmes that you are not partisans. You
are judges -- judges of the facts of this case. Your sole
interest is to seek the truth fromthe evidence received
during the trial.

Your verdict nust be based solely upon the evidence
received in the case. Nothing you have seen or read
out side of court may be considered. Nothing that | have
said or done during the course of this trial is intended
in any way, to sonehow suggest to you what | think your
verdi ct should be. Nothing said in these instructions and
nothing in any formof verdict prepared for your
convenience is to suggest or convey to you in any way or
manner any intimation as to what verdict | think you
should return. Wat the verdict shall be is the exclusive
duty and responsibility of the jury. As | have told you
many tines, you are the sole judges of the facts.

The puni shnent provided by | aw for the of fense charged
inthe indictment is a matter exclusively within the

province of the Court and shoul d never be considered by
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the jury in any way in arriving at an inpartial verdict.

Forms of verdicts have been prepared for your
conveni ence.

You will take these forns to the jury room and, when
you have reached unani nous agreenment as to your verdicts,
you wi Il have your foreperson wite your verdicts, date
and sign the forns, and then return with your verdicts to
t he courtroom

If it becomes necessary during your deliberations to
communi cate with the Court, you may send a note, signed by
your foreperson or by one or nore nenbers of the jury,
through the bailiff. No nmenber of the jury should ever
attenpt to communicate with the Court by any neans ot her
than a signed witing and the Court will never conmmunicate
wi th any nenber of the jury on any subject touching the
nmerits of the case other than in witing or orally here in
open court.

You will note fromthe oath about to be taken by the
bailiffs that they too, as well as all other persons, are
forbi dden to conmuni cate in any way or manner with any
menber of the jury on any subject touching the nerits of
t he case.

Bear in mnd also that you are never to reveal to any
person -- not even to the Court -- how the jury stands,
nunerically or otherw se, on the question of whether or

not the governnent has sustained its burden of proof until
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after you have reached a unani nous verdi ct.

Aut hority

Devitt 8 20.01 [Brackets contain applicable
nodi fi cations].

THE BULLPEN

The followng instructions will not be submtted to
t he Court on Novenber 8, 1993.

Rat her, the following instructions will be kept in the
bul | pen and presented to the Court in the charge
conference, should they be needed to respond to the
def endants' requests. The charge conference is schedul ed
to be held at the conclusion of proof and prior to

ar gunent .

Governnent' s Request No.

EXTENT OF PARTI Cl PATI ON

The extent of a defendant's participati on does not
determne his guilt or innocence. A defendant nmay be
convicted as being a conspirator even though he plays only
a mnor part in the conspiracy. Even a single act may be
sufficient to link a defendant to a conspiracy where the
act is such that you may infer fromit participation in

the crimnal enterprise.
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Aut hority

United States v. Scortz, 838 F.2d 876, 880 (6th Cr.),
cert. denied, 488 U S. 923 (1988)

United States v. Christian, 786 F.2d 203, 211 (6th
Cr. 1986).

Governnent ' s Request No.

| GNORANCE OF ANTI TRUST LAWS NO DEFENSE

It is not necessary for the prosecution to prove
know edge of the accused that a particular act or failure
to act is a violation of |aw

Thus, if the jury should find, beyond a reasonable
doubt, fromthe evidence in the case that the conspiracy
charged in [] the indictnment was know ngly formed and t hat
t he defendant[s], know ngly becane nenbers of the
conspiracy, as charged, then the fact that a defendant may
not have known that [his or its] conduct was unl awf ul

under a particular statute would not be a defense.

Aut hority

Devitt 8 51A. 17 [Brackets contain applicable
nodi fi cations].

Governnent s'  Request No.

REASONABLENESS OF PRI CES -- RELEVANCE

The defendants have presented evidence regarding the
reasonabl eness of prices charged for gasoline in
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Greeneville, Tennessee. You may consider this evidence
only in determ ning whether the defendants joined in a
conspiracy to fix, raise or maintain the prices of
gasoline. You may not consider this evidence as any
justification to the offense of price fixing as charged in

t he indictnent.

Aut hority

United States v. Socony-Vacuum G| Co., 310 U.S. 150,
226 n.59, 60 S. Ct. 811, 84 L. Ed. 1129 (1940);

United States v. Trenton Potteries, 273 U. S. 392, 395,
47 S. . 377, 71 L. Ed. 700 (1927);

United States v. Portsnmouth Paving Corp., 694 F.2d
312, 323-24 (4th Cir. 1982).

Governnent s'  Request No.

MOT1 VES PROVPTI NG CONSPI RACY | MVATERI AL

A conspiracy to fix prices in or affecting interstate
trade and commerce is unlawful, even though the conspiracy
may be fornmed or engaged in for what appear to the
conspirators to be | audabl e noti ves.

A price-fixing conspiracy, such as charged in the
i ndi ctnent, cannot therefore be justified under the | aw,
even though the conspiracy nmay have been forned, or
engaged in, to prevent or halt ruinous conpetition, or to
elimnate the evils of price cutting, or to give each
conpetitor what the conspirators [thought] was his fair
share of the market.
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Aut hority
Devitt 8 51A. 18 [Brackets contain applicable

nodi fi cations].
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